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Abstract
The agreement by the Security Council to adopt thematic resolutions on children is a powerful 
expression of our collective commitment to children and their rights: specifically to ensuring 
children’s right to protection from serious violations of international law. Still history is replete 
with examples of protectionism by powerful decision-makers; not all follow a rights-based 
approach as entrenched within international human rights law. The objective of this paper is to 
investigate the decision-making processes and related outcomes of the Security Council from 
the perspective of international law. At the core of this investigation is an analysis of two inter-
connected dynamics: first the extent to which the Council is bound – under the Charter of  
the United Nations – by the Convention on the Rights of the Child (CRC); and second the 
extent to which the Council is in compliance with these obligations. This includes de- 
constructing the resolutions from the perspective of the procedural right of the best interests 
of the child and also assessing the outcomes with reference to the Council’s primary responsi-
bility – the maintenance of peace and security. Attentive to the normative power of the Security 
Council’s decisions and recommendations, the paper cuts deeper to investigate: (i) the legal 
effects of the resolutions for the development international law relating to children and (ii) the 
consequences for children’s right to protection from serious violations of international law – 
present and future.
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Introduction

There have been six Security Council resolutions concerning children affected 
by armed conflict in the last decade.1 Undoubtedly, these resolutions are a  

1) The first was UN Security Council Resolution 1460 (30 January 2003) UN Doc. S/Res/1460 and 
the most recent UN Security Resolution 2068 (19 September 2012) UN Doc. S/Res/2068. 
However, there have been nine resolutions altogether, beginning with UN Security Council 
Resolution (25 August 1999) UN Doc. S/Res/1261.
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significant development for children. The objective of this paper is to examine 
what these resolutions mean for children. The paper aims to explore two ques-
tions: what legal protection, if any, the resolutions provide children; and to 
what extent, if at all, these resolutions embrace a child-rights perspective. To 
answer these two questions, the paper begins by examining the legal status 
and legal effects of the resolutions, and the extent to which international 
human rights and humanitarian law relating to children binds the Security 
Council. Following this examination, the results of a review of the resolutions 
are investigated with reference to the general principles of the Convention on 
the Rights of the Child (CRC). 2 In summarising the conclusions of these analy-
ses, the paper assesses the following: first, the legality of the Council’s deci-
sion-making processes with reference to its primary responsibility – the 
maintenance of peace and security; second, the consequences for the rights-
based development of international law relating to children; and third, the 
consequences for children’s de facto enjoyment of their rights including their 
right to protection from serious violations of international human rights and 
humanitarian law.

What is the Normative Character of the Resolutions?

The Charter of the United Nations (U.N. Charter)3 confers the Security Council 
with ‘… primary responsibility for the maintenance of international peace and 
security …’4 and ‘specific powers’5 to discharge this responsibility. Within this 
legal framework, the Council may adopt binding and non-binding resolutions. 
In this respect, the section aims to examine first whether these resolutions are 
a legal act and second the legal effects of the resolutions.

Are the Resolutions a Legal Act?

Recurrently thematic resolutions of the Security Council are viewed as non-
binding as a matter of law.6 Viewed this way, the thematic substance of the 

2) United Nations Convention on the Rights of the Child (CRC) (20 November 1989) T.S. 1577.
3) Charter of United Nations [U.N. Charter] (24th October 1945) T.S. 1:XVI.
4) Ibid, article 24 (1). Under this provision, Member States of the organisation of the United 
Nations ‘agree that in carrying out its duties under this responsibility the Security Council acts 
on their behalf ’ Other provisions relating to Member States obligations more generally include: 
article 2 (2) and article 2 (5), ibid.
5) Under article 24 (2) these include: pacific settlement of disputes under Chapter VI; action 
with respect to threats to the peace, breaches of the peace and acts of aggression under Chapter 
VII; regional arrangements under Chapter VIII; and international trusteeship system under 
Chapter XII. See UN Charter, ibid.
6) See, for example, T. Tryggestad, Trick or treat? ‘The U.N. and Implementation of Security 
Resolution 1325 on Women, Peace, and Security’ (2009) Global Governance 15: 539-557, 544; and 
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resolutions is evidence of their recommendatory character and the related 
intention of the Security Council to adopt a non-binding resolution. The first 
question this paper seeks to investigate is whether or not this view is founded 
on legal fact: specifically whether or not the resolutions or provisions thereof 
are a legal act. This investigation is complicated by the legal argument sur-
rounding the principles for determining the legal status of a Security Council 
resolution. Prima facie, decisions are accepted as binding and recommenda-
tions non-binding as a matter of law.7 However, there is no clear dichotomy 
between decisions and recommendations: that is either within the U.N. 
Charter or subsequent practice of the Council (as expressed within the resolu-
tions).8 As a consequence, determining the legal status of the resolutions (and/
or provisions thereof) requires an in-depth analysis of the substance and fram-
ing of the resolutions.9

From a substance perspective, the Council has positioned violations of 
international law relating to children affected by armed conflict within the 
framework of a threat to peace under the U.N. Charter. The latter is of particu-
lar consequence as a determination of a threat to peace is a condition prece-
dent for non-binding recommendations and binding decisions under chapter 
VII.10 Overall, the resolutions connect violations of international human rights 
and humanitarian law relating to children to the maintenance of international 
peace and security.11 However, the framing of selected provisions may be 
viewed as particularly exacting: affirming (i) violations of international  
law relating to children ‘may constitute a threat to international peace and 

C. True-Frost, ‘The Security Council and Norm Consumption’ (2007-2008) N. Y. U. Journal of 
International Law and Politics 40: 115-217, 141.
  7) Article 25 states: ‘Members of the United Nations agree to accept and carry out the deci-
sions of the Security Council.’ See U.N. Charter. See further M. Shaw, International law (Fifth 
edition) (Cambridge: Cambridge University Press, 2003), 1086.
  8) See further, J. Delbrück ‘Article 25’ B. Simma (ed.) The Charter of the United Nations: a com-
mentary (Oxford: Oxford University Press, 2002), 456; and J. Frowein and N. Krisch ‘ Introduction 
to Chapter VII’ B. Simma (ed.) The Charter of the United Nations: a commentary, (Oxford: Oxford 
University Press, 2002), 728, (para. 31) and 738 (para. 14).
  9) For Delbrück, the binding status of resolutions requires an assessment of ‘their form and 
the contents of the Charter provisions underlying the decisions’ and ‘the intention of the 
Security Council with regard to whether or not it wanted a binding decision’ (see Delbrück, 
ibid, 458). See also, inter alia, R. Higgins, ‘The advisory opinion on Namibia: which U.N. resolu-
tions are binding under article 25 of the Charter’ (Apr. 1972) British Institute of International and 
Comparative Law 21:2 270-286; and Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (South-West Africa) Notwithstanding Security Resolution 276 (1970) 
International Court of Justice, Advisory Opinion of 21st June 1971, para.110.
10) Article 39 states: ‘The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recommendations or decide 
what measures shall be taken in accordance with article 41 and 42 to maintain or restore inter-
national peace and security.’ See U.N. Charter (n. 3).
11) See, inter alia, UN Security Council Resolution 1261 (30 August 1999) U.N. Doc. S/Res/1261, 
para. 1; U.N. Security Resolution 1379 (20 November 2001) UN Doc. S/Res/1379, preamble; and UN 
Security Council Resolution 1882 (4 August 2009) UN Doc. S/Res/1882, preamble.
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security’ and (ii) a preparedness to ‘consider such situations and where neces-
sary adopt appropriate steps.’12 Still, a determination of a threat to peace is a 
condition precedent for both non-binding recommendations and binding 
decisions: inter alia, non-binding recommendations under article 39, non-
binding and binding provisional measures under article 40 and binding 
enforcement measures under article 41.13

A deeper examination of the substance and framing of the provisions is 
therefore of import. Substantively, the object of the provisions may be struc-
tured into three broad groupings. Foremost, reaffirming pre-existing obliga-
tions of Member States under international law relating to children affected by 
conflict as illustrated below:

The Security Council: calls upon all parties concerned to comply with their obligations 
under international law, in particular the Geneva Conventions of 12 August 1949 and the 
obligations applicable to them under the Additional Protocols thereto of 1977 and the UN 
Convention on the Rights of the Child…14

Second, crystallising these obligations within the context of a threat to inter-
national peace and security. The provision below is indicative: it may be viewed 
as crystallising obligations as regards, inter alia, children’s rights to life, survival 
and development and be heard (as expressed within the CRC) in the context of 
decision-making towards peace agreements:15

The Security Council: requests parties to armed conflict to include, where appropriate, 
provisions for the protection of children […] in peace negotiations and in peace agree-
ments and the involvement of children, where possible, in these processes.16

Third, establishing additional obligations aimed at conducing compliance 
with prior resolutions and associated applicable international law relating to 
children. The additional obligations may be viewed as aimed at conducing 
compliance with obligations vis-à-vis children’s right to protection from use 
and recruitment by armed forces/groups:17

12) U.N. Security Council Resolution 1314 (11 August 2000) UN Doc. S/Res/1314, para. 9.
13) See regarding article 39 above (n 10). Article 40 states: ‘In order to prevent an aggravation of 
the situation, the Security Council may, before making the recommendations or deciding upon 
the measures provided for in article 39, call upon the parties to comply with such provisional 
measures as it deems necessary or desirable…’. Article 40 states: ‘The Security Council may 
decide what measures not involving the use of armed force are to be employed to give effect to 
its decisions, and it may call upon the Members of the United Nations to apply such meas-
ures…’. See U.N. Charter, article 39, 40 and 41. See further, Frowein and Krisch (n. 8) 726.
14) U.N. Security Council Resolution 1261 (30 August 1999) UN Doc. S/Res/1261, para. 1
15) See, CRC, articles 6, and 12.
16) U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 11.
17) CRC, article 38.
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The Security Council: calls upon parties on the agenda of the Security Council to prepare 
within three months concrete time-bound action plans to halt the recruitment and use of 
children in armed conflict.18

Prima facie, this also provides sparse indication of whether these provisions 
are non-binding recommendations or binding decisions. Certainly, the appar-
ent increase in obligation, precision and delegation provides determinacy, 
thereby conducing compliance. Indeed, the latter grouping combines high lev-
els of determinacy – obligation, precision and delegation – with enforcement 
for non-compliance. (For example, non-compliance may be subject to ‘tar-
geted and graduated measures’ through country specific resolutions.)19 Still 
the question of compliance with what remains unanswered: inter alia non-
binding recommendations or binding decisions? However, to an extent the 
framing of the provisions is illuminating: the operative words used to frame 
the provisions are characterised by increasing strength, moving from permis-
sive towards mandatory overtime.

In earlier resolutions, the framing of the provisions are generally permissive: 
the operative word is, inter alia, urges, stresses, encourages, and requests. 
However, in later resolutions there is increasing use of the operative word ‘calls 
upon’, viewed as bordering the permissive/mandatory line.20 The provisions 
relating to the ‘protection of children’ within decision-making towards peace 
agreements and related outcomes are instructive.

The Security Council: urges all parties to armed conflicts to ensure that the protection, 
welfare and rights of children are taken into account during peace negotiations….21

The Security Council: requests parties to armed conflict to include, where appropriate, 
provisions for the protection of children […] in peace negotiations and in peace 
agreements….22

The Security Council: calls upon all parties to armed conflict to: […] provide protection of 
children in peace agreements….23

Moreover from the fourth resolution onwards the operative words are ‘calls 
upon … to ensure’ as cited below, the latter denotes a positive obligation to 
take all appropriate measures.24

18) U.N. Security Council Resolution 1539 (22 April 2004) U.N. Doc. S/Res/1539 para. 5 (a)
19) U.N. Security Council Resolution 1539 (22nd April 2004) U.N. Doc. S/Res/1539 para. 5 (a) and 
U.N. Security Council Resolution 2068 (19 September 2012) U.N. Doc. S/Res/2068, para. 3 (b).
20) Frowein and N. Krisch (n. 8) 734 (para. 16).
21) U.N. Security Council Resolution 1261 (30 August 1999) UN Doc. S/Res/1261, para. 1
22) (Emphasis added) U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, 
para. 11.
23) (Empahsis added) U.N. Security Resolution 1379 (20 November 2001) U.N. Doc. S/Res/1379, 
para. 8 (e).
24) See Human Rights Committee, ‘Non-discrimination’ General Comment 18 (11 October 1989) 
U.N. Doc., para. 5; Human Rights Committee ‘Implementation at national level’ General 
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The Security Council: calls upon all concerned parties to ensure that the protection, rights 
and well-being of children are integrated into the peace processes, peace agreements and 
the post-conflict recovery and reconstruction phases.25

Still the framing of the provisions is ambiguous: the Council only uses the 
unambiguous mandatory language ‘decides’ when the designated party is the 
organisation of the U.N., for example.26 Thus, the investigation into the legal 
status of the resolutions remains inconclusive. However, the substance and 
framing opens to question the presumption of the non-binding legal status of 
the resolutions.

For some provisions, this is more open to question than others: specifically 
the provisions establishing additional obligations aimed at conducing compli-
ance with prior resolutions and associated applicable international law relat-
ing to children. Overall, these may be viewed as more analogous to binding 
provisional measures under article 40 than non-binding provisional measures 
under article 40 or recommendations under article 39.27 Indeed, whilst 
enforcement per se does not denote a legal act, the intention of the Council to 
consider article 41-targeted measures for non-compliance is instructive. The 
Charter states such is ‘employed to give effect to [the Council’s] decisions’ not 
recommendations, for example.28 Thus, there is a legal basis for arguing that 
these provisions are a legal act; intended to be binding on the designated par-
ties as a matter of law. 

Of course, as a whole the resolutions are more akin to non-binding recom-
mendations, albeit framed with particular strength. At a maximum, the pre-
ceding analysis illustrates selected provisions may extend the legal protection 
of children by creating binding legal obligations on designated actors (mem-
ber states and non-state). Yet the critical argument is that there is justification 

Comment 3 (29 July 1981) U.N. Doc. para 1; and Human Rights Committee ‘The nature of the 
general legal obligation’ General Comment No. 31 (29 March 2004) U.N. Doc., para. 6 and 7. See 
also G. Van Bueren, The International Law on the Rights of the Child, (Leiden: Martinus Nijhuff 
Publishers, 1995), 391.
25) U.N. Security Council Resolution 1460 (30 January 2003) U.N. Doc. S/Res/1460, para. 12.
26) See for example, U.N. Security Council Resolution 1612 U.N. Doc. S/Res/1612 (26 July 2005), 
para. 8.
27) The identified ‘targeted and graduated measures’ correlate with the proposed measures 
under article 41; for example, these include ‘a ban on the export or supply of small arms and 
light weapons and of other military equipment and on military assistance’. See U.N. Security 
Council Resolution 1539 (22 April 2004) U.N. Doc. S/Res/1539 para. 5 (c) and ibid.
28) Article 41 states: ‘The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call upon the Members 
of the United Nations to apply such measures. These may include complete or partial interrup-
tion of economic relations and of rail, sea, air postal, telegraphic, radio, and other means of 
communication, and the severance of diplomatic relations.’ See U.N. Charter (n. 3); D. Tadic, 
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Appeals Chamber, ICTY 
(2 October 1995) para. 35; and Frowein and Krisch (n. 8) 705.
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for questioning the presumption of non-binding legal status of the resolutions 
and selected provisions thereof: selected provisions may have de jure norma-
tive power.

What are the Legal E!fects of the Resolutions?

Irrespective of whether or not the resolutions (or provisions thereof) are a 
legal act, there is congruence of opinion that the resolutions have legal 
effects.29 Thus, the resolutions as non-binding soft law exercise de facto nor-
mative power.30 Flowing from this are two questions: (i) how is the de facto 
normative power expressed and (ii) what are legal effects for the protection of 
children as a matter of law.

Principally, the expression of de facto normative power flows from agree-
ment over substance.31 Thus non-binding soft law provides ‘material evidence 
of the attitude of states toward particular rules, and the presence or absence of 
consensus.’32 This ‘material evidence’ has particular legal effects on the devel-
opment of international law: specifically vis-à-vis the interpretation of treaties 
and formation of customary international law. As regards the former, non-
binding soft law may provide evidence of subsequent practice.33 That is the 
resolutions (and/or provisions thereof) may have crystallising and generating 

29) Jean d’Aspremont distinguishes between legal acts and legal facts: legal acts flow from the 
will of the parties to the law-making process to create binding rights and obligations. He also 
states: ‘It is undisputed, even by positivist, that acts with a soft instrumentum still produce legal 
effects’. J. d’Aspremont, ‘Softness in international law: a self-serving quest for new legal materi-
als’ (2008) The Europe Journal of International Law 19:1075-1093, 1079, 1082. See also R. Baxter, 
‘International law in ‘Her infinite variety’) (October 1980) British Institute of International and 
Comparative Law 29: 4: 549-566, 566.
30) See generally, C. Turner, ‘Human rights and the empire of (international) law’ (2011) Law 
and Inequality 29: 101-128, 119.
31) Recurrently, the legalisation option of non-binding soft law is a choice for substance and 
related flexibility regarding obligation, precision and delegation. See d’Aspremont (n 29) 1084-
1087. See also K. Abbott, R. Keohane, A. Moravcsik, A. Slaughter, and D. Snidal, ‘The concept of 
legalisation’ (Summer 2000) International Organisation 54: 401-409, 418.K. Abbott and D. Snidal, 
‘Hard and soft law in international governance’ (Summer 2000) International Organisation 54: 
421-456, 609; and K. Raustialia, ‘Form and substance in international agreements’ (2005) 
American Journal of International Law 99: 581-614, 588, 610, 614.
32) I. Brownlie, Principles of public international law (Seventh edition) (Oxford: Oxford University 
Press, 2008), 4, 691, 692. See generally D. Shelton, ‘Introduction, Law: non-law and the problem 
of ‘soft law” D. Shelton (ed.) Commitment and compliance: the role non-binding norms in the 
international legal system (Oxford: Oxford University Press, 2000), 1.
33) H. Hillgenberg, ‘A fresh look at soft law’ (1999) European Journal of International Law 10 499-
515, 514. See respectively Vienna Convention on the Law of Treaties (23rd May 1969) T.S. 1155:331, 
article 31 (3) (b)
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effects vis-à-vis the development of international law relating to children.34  
As aforementioned selected provisions of the resolutions crystallise pre- 
existing obligations, like those relating to children in peace agreements; and 
others generate additional obligations, like those relating to conducing com-
pliance with international law.35 Such provisions may therefore be cited as evi-
dence of subsequent practice.

As regards the formation of customary international law, non-binding soft 
law may provide evidence of general practice.36 That is the resolutions may 
have a declaratory effect.37 Thus the resolutions may provide evidence for ‘the 
progressive development of the law and speedy consolidation of customary 
rules’ relating to children affected by conflict.38 The provision below has 
already been cited as evidence of the emergence of children’s entitlement to 
special respect and protection under customary international humanitarian 
law.

The Security Council: calls upon parties to armed conflicts to undertake feasible measures 
during armed con!licts to minimize the harm su"fered by children, such as ‘days of tranquil-
lity’ to allow the delivery of basic necessary services, and further calls upon all parties to 
armed conflicts to promote, implement and respect such measures.39

As noted principally the legal effects flow from agreement over substance. 
However, two dynamics may increase this de facto normative power: high lev-
els of determinacy – obligation, precision and delegation – and re-affirmation 
of prior resolutions (and provisions thereof). Indeed, the resolutions may be 
viewed as exhibiting both. Recurrently the resolutions re-affirm and develop 
prior resolutions (and provisions thereof). That is both generally and specifi-
cally: the preambles re-affirm prior resolutions and the substantive provisions 
re-affirm – and/or develop – like provisions.

34) For more information regarding these ‘effects’ see: A. Cassese, International law (Second  
edition) (Oxford: Oxford University Press, 2005), 168.
35) U.N. Security Resolution 1379 (20 November 2001) U.N. Doc. S/Res/1379, para. 9 (a).
36) U.N. Charter, Statue of International Court of Justice, Article 38 (1) (b).
37) For example, the International Court of Justice has held that even non-binding resolutions 
of the General Assembly may ‘in certain circumstances, provide evidence important for estab-
lishing the existence of a rule or the emergence of opinion juris’. Legality of the threat of use of  
nuclear weapons, International Court of Justice, Advisory Opinion (8 July 1996), para. 70. See 
also C. Chinkin, ‘Normative development in the international legal system’ D. Shelton (ed.) 
Commitment and compliance: the role non-binding norms in the international legal system 
(Oxford: Oxford University Press, 2000), 32.
38) Brownlie (n. 32) 15.
39) (Emphasis added). See U.N. Security Council Resolution 1261 (30 August 1999) U.N. Doc. S/
Res/1261 para. 8. As cited in, J. Henckaerts and L. Doswald-Beck, International Committee of the 
Red Cross: Customary International Humanitarian Law (Cambridge: Cambridge University 
Press, 2009) 39: 479, Rule 135.
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The Security Council: reaffirming its resolutions 1261 (1999) of 25th August 1999…

The Security Council: reaffirms its decision to include specific provisions for the protec-
tion of children in the mandates of all relevant United Nations peacekeeping, peacebuild-
ing and political missions…40

Further, mapping the resolutions from the first to the most recent reveals a 
steady increase in the levels of obligation, precision and delegation. A clear 
example of this is provided by evolution of Security Council practice regarding 
the use and recruitment of children in armed forces/groups in violation  
of international law. In the first resolution, the Council simply condemns  
the recruitment and use of children in armed conflict in violation of interna-
tional law, and calls upon all parties concerned to comply with their obliga-
tions under international law including by facilitating demobilisation, 
disarmament and reintegration.41 Five resolutions later, the Council had  
established a mechanism for identifying the parties to armed conflict violat-
ing this provision of international law;42 developed a framework of obligations 
to be implemented by these parties to further their related obligations  
under international law,43 with corresponding monitoring and enforcement 
mechanisms.44

Hence, the resolutions exercise de facto normative power, a de facto norma-
tive power that increases with accumulative resolutions. Thus whether viewed 
as exercising de jure normative power as a legal act or de facto normative power 

40) U.N. Security Council Resolution 1882 (4 August 2009) U.N. Doc. S/Res/1882 preamble and 
para. 14.
41) U.N. Security Council Resolution 1261 (30 August 1999) U.N. Doc. S/Res/1261, para. 2, 3 and 15.
42) U.N. Security Resolution 1379 (20 November 2001) U.N. Doc. S/Res/1379, para. 16.
43) The Council in the fourth resolution began by expressing its intention to ‘enter into dia-
logue’ with such parties ‘to develop clear and time bound action plans to end this practice’  
(U.N. ecurity Council Resolution 1460 (30 January 2003) U.N. Doc. S/Res/1460, para. 4). In subse-
quent resolutions, the Council called upon such parties ‘to prepare within three months con-
crete time bound action plans’ (see, for example, U.N. Security Council Resolution 1539  
(22 April 2004) S/Res/1539 para. 5a) and later ‘to prepare and implement time-bound action 
plans’ (U.N. Security Council Resolution 1882 (4 August 2009) U.N. Doc. S/Res/1882 para. 5c).
44) In the fifth resolution the Council requested the Secretary General ‘to develop an action 
plan for a systematic and comprehensive monitoring and review system’ (see U.N. Security 
Council Resolution 1539 (22 April 2004) S/Res/1539 para. 2). In the sixth resolution an inde-
pendent review of the proposed monitoring and review system was requested of the Secretary 
General and a working group was established to ‘review progress in development and imple-
mentation of action plans’ amongst other functions (see U.N. Security Council Resolution 1612 
U.N. Doc. S/Res/1612 (26 July 2005) para. 2, 3 and 8). Regarding enforcement, see above, p. 5-6.  
A comparable increase in levels of obligation, precision and delegation is also evident with 
respect to provisions relating to the protection of children in peacekeeping operations, control-
ling the illicit trade in natural resources and illicit trafficking of small arms and mainstreaming 
within the Security Council and the wider organisation.
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as non-binding soft law, the resolutions have legal effects for the short and 
long-term legal protection of children.

Is the Security Council Bound by International Law Relating to Children?

There is general consensus that the organisation of the United Nations is a 
subject of international law.45 However, legal argument surrounds whether or 
not the Council when acting under chapter VII is a subject of international law. 
There are three broad arguments: the Council is unbound by international law; 
the Council is unbound by international agreements (treaty law) but bound by 
international law from other sources (for example, peremptory norms and 
customary international law); and the Council is bound by international law, 
but has discretion to depart from international law for the maintenance of 
peace and security. Thus, the extent to which the Council is bound by interna-
tional law – including peremptory norms, customary law and treaty law – 
frames the narrower question about whether the Council is bound by 
international law relating to children.

The arguments flow from conflicting interpretations of the U.N. Charter and 
the related intention of the drafters. The first argument that the Council is 
unbound by international law pivots on a literal interpretation of the Charter: 
specifically article 24 of the Charter relating to functions and powers of the 
Council. In conferring on the Council ‘primary responsibility for the mainte-
nance of international peace and security’, article 24 (1) states:

[Members…] agree that in carrying out its duties under this responsibility the Security 
Council acts on their behalf.46

However, these duties are not without qualification: they are subject to the 
purposes and principles of the United Nations as expressed within article 1.47 
And here is the crux of the argument. Under this provision decisions or recom-
mendations relating to the settlement of disputes (under chapter VI) are sub-
ject to ‘the principles of justice and international law’ whereas decisions or 
recommendations relating to the taking of ‘collective measures for the preven-
tion and removal of threats to peace’ (under chapter VII) are not.

45) See, for example, Draft text and commentary on the responsibility of international organisa-
tions’ Report of International Law Commission on its work of Sixty First session U.N. General 
Assembly (26 January 2010) U.N. Doc. A/CN.4/620 19-20: para. 50; and Reparations for injuries 
su"fered in the service of the United Nations, Advisory Opinion of International Court of Justice, 
11 April 1949, 178.
46) G. Oosthuizen, ‘Playing the devil’s advocate: the United Nations Security Council is 
unbound by law’ (1999) Leiden Journal of International Law 12: 549-563, 552.
47) U.N. Charter, article 24 (2).
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The purposes of the United Nations are: to maintain international peace and security, and 
to that end: to take effective collective measures for the prevention and removal of threats 
to the peace […] and to bring about by peaceful means, and in conformity with the princi-
ples of justice and international law, adjustment or settlement of international disputes or 
situations which might lead to a breach of the peace.48

Similarly, the argument that the Council is unbound by international agree-
ments and bound by others sources of international law pivot on a literal inter-
pretation of article 103 of the Charter as cited below.

In the event of a conflict between the obligations of the members of the United Nations 
under the present Charter and their obligations under any other international agreement, 
their obligations under the present Charter shall prevail.49

However, these provisions are not without ambiguity. Hence they may also be 
cited as evidence for the counter argument: that the Council is bound by inter-
national law. Interpreted this way, the latter provisions may be viewed as ‘ena-
bling mechanisms’ for the Council to depart from international law for the 
maintenance of international peace and security, albeit limitedly.50 Recurrently, 
the conflicting arguments are connected to, and reinforced by, specific posi-
tions vis-à-vis the perceived instrumental import of being bound or unbound 
by international law to the Council’s primary responsibility.

The position adopted by this paper is premised on a teleological interpreta-
tion of the Charter – that ‘neither the text nor the spirit of the Charter con-
ceives of the Security Council as legibus solutus.’51 Thus projected compliance 
with international law is an intrinsic part of the Council’s obligations and 
instrumental to its primary responsibility: or more specifically, interna-
tional law provides a framework for decision-making about the maintenance 
of international peace and security. The Council’s discretion to disregard  

48) (Emphasis added.) U.N. Charter, article 1. E. Rosand, ‘The Security Council as a global legis-
lator: ultra vires or ultra innovative?’ (2004-2005) Fordham International Law Journal 28: 542-
590, 554, 556.
49) (Emphasis added.) U.N. Charter, article 103. See also Questions of Interpretation and 
Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan 
Arab Jamahiriya v. United Kingdom) Advisory Opinion of the International Court of Justice, 14 
April 1992; and T. Franck, ‘The “powers appreciation”: who is the ultimate guardian of UN legal-
ity?’ (1992) American Journal of International Law 86: 519-523, 521. W. Michael Reisman states: 
‘the synergy of article 25 and 103…trumps all contrary non-Charter legal obligations.’ See  
W. Reisman, ‘The constitutional crisis in the United Nations’ (1993) American Journal of 
International Law 87: 83-102, 93.
50) Erika de Wet argues that this accords with the intent of the drafters. E. de Wet, The Chapter 
VII powers of the United Nations Security Council (Oxford: Hart Publishing, 2004), 186. See also  
R. Geiss, ‘Humanitarian safeguards in economic sanctions regimes: A call for automatic sus-
pension clauses, periodic monitoring and follow up assessment of long-term effects’ (2005) 
Harvard Journal of International Law 18:167-199, 172.
51) Prosecutor v. Tadic (n. 28) para. 28.
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international law (as expressed in the third argument) therefore presupposes 
a number of interrelated obligations: first, an obligation to engage with inter-
national law in its decision-making processes; second, apply selected sources 
of international law in its outcomes, for example, peremptory norms;52 and 
third, apply wider international law – customary international law53 and treaty 
law – where there is no conflict between the respective international law and 
the Council’s primary responsibility. Amid this framework, the following part 
of this section examines the specific basis for considering the Council subject 
to international humanitarian and human rights law.

International Humanitarian Law

Particular reasons for viewing the Council as bound by international humani-
tarian law flow from the Charter, subsequent practice, and the connectedness 
of international humanitarian law to the primary responsibility of the Council. 
From the perspective of article 103 of the Charter, the Council’s obligation to 
engage with and apply international humanitarian law parallels the parame-
ters of the peremptory norm and customary international law status of inter-
national humanitarian law.54 However, the Council may also be viewed as 
bound by international humanitarian treaty law as a consequence of subse-
quent practice: the unilateral declaration of the organisation of the United 
Nations vis-à-vis Geneva Conventions and Additional Protocols.55 From an 
instrumental perspective, the synergy between the objectives of international 
humanitarian law (regulating armed conflict) and the Security Council  

52) Under article 53, the Vienna Convention on the Law of Treaties defines a peremptory norm 
of international law as ‘a norm accepted and recognized by the international community of 
States as a whole norm from which no derogation is permitted and which can be modified only 
by a subsequent norm of general international law having the same character’ ((n. 33) 30).
53) See regarding customary international law, U.N. Charter, Statute of International Court of 
Justice, article 38 (1) (b); and Cassese (n. 34) chapter 8. See regarding discretion to depart from 
international law de Wet (n. 50) 178-215.
54) The four Geneva Conventions are widely viewed as declaratory of customary international 
law as a consequence of universal ratification, opinio juris and supporting State practice 
whereas comparable consensus about the customary law status of the Additional Protocols is 
limited to selected provisions. For analysis of customary law status of Geneva Conventions, see 
J. Henckaerts ‘The grave breaches regime as customary international law’ (2009) Journal of 
International Criminal Justice 7: 683-701, 685-689, 691-692. For analysis of customary law status 
of Additional Protocols see L. Moir, The law of internal armed con!lict (Cambridge: Cambridge 
University Press, 2002)
55) See for example, A. Renisch, ‘Securing the accountability of international organisations’ 7 
Global Governance 131-149, 136 (2001) (b); United Nations, ‘Observance by United Nations forces 
of international humanitarian law’ Secretary General’s Bullletin (6th August 1999) UN Doc. ST/
SGB/1999/13; and United Nations, United Nations peacekeeping operations: principles and guide-
lines (‘Capstone Doctrine’) (New York: UN Department of peacekeeping, 2008), 15.
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(preventing and ending armed conflict) is reflected in a teleological interpreta-
tion of the Charter. In this sense, ‘the rules of international humanitarian law 
form part of the ‘Purposes and Principles’ of the organisation’.56 More funda-
mentally, international humanitarian law is the lex specialis during times of 
armed conflict.57 Thus, it would be anomalous if the Security Council was 
unbound by the lex specialis and the minimum standards established by inter-
national humanitarian law for the protection of children.58

International Human Rights Law

Arguments that the Council is unbound by this particular corpus of law are 
often predicated on a literal interpretation of Charter: first, the promotional 
language used to formulate human rights obligations, and second, the legal 
fact – unlike the General Assembly and the Economic and Social Council – the 
Security Council does not have an express human rights mandate.59 Rebutting 
these arguments, a review of the Charter and subsequent practice (of the 
Council, the United Nations and its member states) illuminates particular rea-
sons for viewing the Council as subject to international human rights law addi-
tional to peremptory norms and customary international human rights law.

A central theme of the Charter is human rights. The preamble reaffirms 
‘faith in fundamental human rights’ as cited below:

We the peoples of the United Nations determined: to reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights of men and women 
and of nations large and small.60

Relatedly, the subsequent provision affirms the import of international law: 
the determination of the peoples of the United Nations ‘to establish condi-
tions under which justice and respect for the obligations arising from treaties 
and other sources of international law can be maintained’.61 Further there are 

56) E. de Wet ‘Human rights limitations to economic enforcement measures under article 41 of 
the United Nations Charter and the Iraqi Sanctions regime’ (2001) Leiden Journal of International 
Law 14: 277-300, 288.
57) See for example, H. Heintze, ‘On the relationship between human rights law protection and 
international humanitarian law’ (December 2004) International Red Cross Review 86: 856,793.
58) See for example, F. Ang Article 38: Children in armed con!licts (Leiden: Martinus Nijhoff 
Publishers, 2005).
59) Regarding the former, see, for example, article 1 (2) and (3) of the U.N. Charter (n 3). 
Regarding the latter, article 13 (1) (b) refers to the General Assembly’s purpose of ‘assisting in 
the realisation of human rights…’ and article 62 refers to the Economic and Social Council’s 
function in ‘promoting respect for and observance of human rights’, ibid.
60) U.N. Charter, preamble.
61) Ibid.
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six more references to human rights within the substantive provisions of the 
Charter.62 Indeed, an express purpose of the United Nations is ‘promoting and 
encouraging respect for human rights’ as cited below:

To achieve international co-operation […] in promoting and encouraging respect for 
human rights and for fundamental freedoms for all without distinction as to race, sex, lan-
guage, or religion.63

As a consequence, the United Nations may be viewed as creating an ‘expecta-
tion of respect for these rights on the part of the organisation itself ’.64 Thus 
viewed the Council is under an obligation to respect ‘the human rights instru-
ments developed under the auspices of the organisation’ including the CRC.65 
From an instrumental perspective, the construction of the latter provisions 
also reflects the established principle that informed the development of inter-
national human rights law: respect for human rights is intrinsic to the mainte-
nance of international peace and security.66

Perhaps a more compelling basis for viewing the Council bound by interna-
tional human rights law is subsequent practice. An indicator of the subsequent 
practice of the United Nations (and its members) is the increased engagement 
with international human rights law since the Charter entered force. The num-
ber of international human rights instruments drafted, adopted and ratified 
has increased exponentially, for example.67 Indeed, some commentators argue 
the organisation is ‘bound transitively by international human rights stand-
ards as a result and to the extent that its members are bound.’68 From the  
perspective of the subsequent practice of the Council, compliance with  

62) Ibid, articles 1 (3), 13 (1) (b), 55 (c), 62 (2), 68 and 76 (c). See also Z. Stavrinides, ‘Human rights 
obligations under the United Nations of Charter’ (Summer 1999) The International Journal of 
Human Rights 3: 2 38-48, 38.
63) Ibid, article 1 (2) and (3).
64) de Wet (n. 56) 284; and Stavrinides (n. 60) 55, 40
65) de Wet (n. 50) 199; and A. Orakhelashvili, Peremptory norms of international law (Oxford: 
Oxford University Press, 2006), 425.
66) For example, within articles 1 and 50, human rights provisions follow references to respec-
tively ‘the maintenance of peace and security’ and ‘the creation of conditions of stability and 
wellbeing’. U.N. Charter (n. 3). See also Orakhelashvili ibid, 421.
67) S. Griller, ‘International law, human rights and the European Community’s autonomous 
legal order: notes on the European Court of Justice decision in Kadi’ (2008) European 
Constitutional Law Review 4: 528-553, 529; T. Buergenthal, ‘The normative and institutional evo-
lution of international human rights’ (1997) Human Rights Quarterly 19: 703-723; and  
S. Gardbaum, ‘Human rights as international constitutional rights’ (2008) European Journal of 
International Law 19: 749-768.
68) F. Megret, and F. Hoffman, ‘The UN as a human rights violator? Some reflections on the 
United Nations changing human rights responsibilities’ (2003) Human Rights Quarterly 25: 314-
342, 318; and A. Renisch, ‘Securing the accountability of international organisations’ (2001) 
Global Governance 7: 131-149, 136, 137.
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international human rights law is increasingly identified as a prerequisite for 
the maintenance of peace and security. That is, violations of international 
human rights law are expressly referred to as either a primary or ancillary basis 
for determining the existence of a threat to peace under article 39.69 Thus, 
there is increasing recognition of the following:

[…] lawlessness of one kind should not be met by lawlessness of another kind which pays 
no heed to the fundamental rights that underlie and give legitimacy to any such collective 
action [under Chapter VII].70

However, there are particular reasons for viewing the Council bound by the 
CRC. At a minimum, as with broader international human rights instruments, 
the Council is bound by provisions of the CRC that reflect peremptory norms 
of international human rights law and also customary international human 
rights law. From this perspective, the Convention has codified selected per-
emptory norms, for example, children’s right to life as expressed in article 6 (1) 
has uncontested status as a peremptory norm. Some provisions are accepted 
as rules of customary international law, for example, humanitarian provisions 
as expressed in article 38. With respect to others provisions, the peremptory 
norm or customary law status is subject to ongoing legal argument. Erika de 
Wet considers, for example, as a core element of the right to life, children’s 
right to survival and development as expressed in article 6 (2) of the Convention 
is peremptory norm of international law.71 Similarly, there is debate about 
whether the procedural right of the best interests of the children is a principle 
of customary international law.72 Within the context of the contested status of 
these general principles of the CRC, the particular reasons for viewing the 
Council bound by the CRC as a whole have added import for children’s lives.

These reasons flow from the Convention and the related subsequent prac-
tice of Member States and the Council. Regarding the former, the Convention 
contains no derogation provisions in times of emergency: the Committee on 

69) For some time, human rights rarely formed part of the decision-making process of the 
Security Council: threats to peace were defined narrowly in terms of the principle of non-inter-
vention. See, for example, W. Burke-White, ‘Human rights and national security’ 17 Harvard 
Human Rights Journal 249-280 274 (2004); and J. Mertus, The United Nations and Human Rights: 
a guide for a new era (London: Routledge, 2005), 120-125.
70) Committee on Economic, Social and Cultural Rights ‘The relationship between economic 
sanctions and respect for economic, social and cultural rights’ General comment No. 8 (12 
December 1997) U.N. Doc. E/C.12/1997/8 para. 4, 11-14.
71) de Wet (n. 50) 367.
72) In the Canadian case of Baker v. Canada, the Court held that irrespective of implementa-
tion of an international human rights treaty ‘the values reflected in international human rights 
law may help inform the contextual approach to statutory interpretation and judicial review’ as 
customary international law. Baker v. Canada (Minister of Citizenship and Immigration), [1999] 
2 S.C.R. 817, paras. 70-75.
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the Rights of the Child has affirmed that the CRC is applicable during times of 
armed conflict.73 Within this context, the inclusion of humanitarian provi-
sions in the Convention is express legal recognition of the complementarity 
between international human rights law and international humanitarian 
law;74 that ‘human rights law can complement and reinforce humanitarian law 
and help interpret some of its rules’.75 Indeed, the particular vulnerability of 
children in armed conflicts informed the development of the Convention.76  
As regards subsequent practice, the almost universal ratification of the CRC77 
provides evidence of the Convention’s law creating effect78 and support for the 
view that the Council is bound transitively by the CRC. Indeed, recently the 
Council has expressly cited the CRC within thematic and country-specific res-
olutions.79 From this perspective, perhaps the most cogent reason for viewing 
the Council bound by the CRC is the basis for Security Council’s decision to 
seize itself of the matter – a series of decisions by the Committee on the Rights 
of the Child.80 Thus, there is a general legal basis for viewing the Council 

73) Committee on the Right of the Child, ‘Children in armed conflict’ Day of General Discussion: 
Report on Second Session, 28 September- 9 October 1992 (5 October 1992) U.N. Doc. CRC/C/10, 
[hereinafter CRC, G.D. ‘Children in armed conflict’] paras. 62 and 63.
74) CRC, article 38. The Committee on the Rights of the Child has affirmed that legal protection 
for children affected by conflict extends to the ‘the overall framework’ of the rights in the CRC, 
ibid.
75) H. Kreiger, ‘A conflict of norms: the relationship between humanitarian law and human 
rights law in the ICRC customary law study’ (2006) Journal of Con!lict and Security Law 11:2 265-
291, 271, 289.
76) Declaration of the Rights of the Child (Declaration of Geneva) League of Nations (26 
September 1924), Principle III: The child must be the first to receive relief in times of distress. 
See also Declaration of the Rights of the Child (20 November 1959) U.N.Doc. XIV 1386. See, for 
example, D. Marshall, ‘The construction of children as an object of international relations: The 
Declaration of Children’s Rights and the Child Welfare Committee of the League of Nations, 
1900-1924’ (1999) International Journal of Children’s Rights 7: 103-147, 145; S. Detrick (ed.) J. Doek 
and N. Cantwell, The United Nations Convention on the Rights of the Child: A Guide to the ‘Travaux 
Preparatoires’ (Amsterdam: Kluwer Academic Publishers, 1992), 31.
77) The CRC has been ratified by all Member States, except the U.S. and Somalia. See http://
treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en.
78) Ian Brownlie notes that multilateral treaties ‘are in principle binding only on the parties, 
but the number of parties, the explicit acceptance of rules of law, and in some cases, the declar-
atory nature of the provisions produce a strong law-creating effect at least as great as the gen-
eral practice considered to support a customary rule’ ((n. 32) 15).
79) See, for example, U.N. Security Council, Statement by President on ‘Protection of Civilians’ 
(12 February 1999) U.N. Doc. S/PRST/1999/6.
80) At its third session, the Committee: requested the Secretary General to conduct a study on 
ways and means of improving the protection of children from adverse effects of armed conflict; 
prepared a preliminary draft of the optional protocol to the Convention raising to 18 years the 
age mentioned in article 28 of the Convention; and prepared a text for consideration of the 
World Conference on Human Rights concerning children in armed conflict (see CRC, Report on 
Third Session 11-29 January 1993 (5 March 1993) U.N. Doc.CRC/C/16 paras. 172-180, Annex V, VI 
and VII). As a result the World Conference on Human Rights endorsed the study and the 
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bound by international human rights law81 and a particular basis for viewing 
the Council bound to engage with and apply the CRC in its decision-making 
processes and related outcomes. As a consequence, there is a legal imperative 
for ‘a detailed human rights scrutiny’82 of the resolutions on children affected 
by armed conflict.

Security Council Resolutions Concerning Children A!fected by Armed 
Con"#ict: What Do They Mean for Children?

As a whole the resolutions are a significant development for children. The res-
olutions communicate to the international community that serious violations 
of international law relating to children may constitute a threat to peace; that 
the protection of children in armed conflict is an integral component of the 
maintenance of international peace and security. At a minimum therefore the 
resolutions increase children’s visibility in conversations about peace and 
security at international, regional and national levels. However, as aforemen-
tioned, the resolutions also crystallise pre-existing obligations and develop 
additional obligations (with accepted de facto normative power) with the 
objective of conducing compliance with international law. Amid this frame-
work, the questions flow: do these resolutions reflect the vision and process of 
children’s protection as expressed in the CRC and if not, is there a justifiable 
basis for the Council to depart from the CRC.

Preambles of international human rights instruments affirm that human 
rights are derived from our inherent dignity as human persons.83 The 
Convention re-affirms children’s intersecting status as human rights and child 

proposal for raising the minimum age of recruitment into armed forces (see Vienna Declaration 
and Programme of Action (1993) World Conference of Human Rights, para. 50). Subsequently, 
the General Assembly requested the appointment of an expert to undertake the study (see U.N. 
General Assembly Resolution ‘Protection of children in armed conflict’ (7 March 1994) U.N. 
Doc. A/Res/48/157, para. 7). This resulted in the first Machel report (see U.N., ‘Promotion and 
protection of the rights of the child: impact of armed conflict on children’ Note by the Secretary 
General (26 August 1996) U.N. Doc. A/51/306) and a year later a request to the General Assembly 
to appoint a Special Representative (see GA Resolution ‘The rights of the child’ (20 February 
1997) U.N. Doc. A/Res/51/77 para. 35). Parallel to this, the Commission on Human Rights estab-
lished an open-ending working group on an optional protocol. See CRC, Report on Sixth Session 
(1996) U.N. Doc. A/51/41, Recommendation 2, para. 1 p. 3). Arguably, it was the first Machel 
report and normative developments with respect to the Optional Protocol that significantly 
contributed to the SC considering ‘children in armed conflict’.
81) de Londras, F. and S. Kingston, ‘Rights, security and conflicting international obligations : 
exploring inter-jurisdictional judicial dialogues in Europe’ (2010) American Journal of 
Comparative Law 58: 359-413, 408.
82) Griller (n. 67) 552.
83) International Covenant on Civil and Political Rights (ICCPR) (16 December 1966) T.S 999: 
71, preamble.
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rights holders. Inherent in the accommodation of children’s difference and 
disadvantage from adults is respect for children’s dignity as equal human per-
sons.84 Thus the rights in the CRC acknowledge children’s evolving capacities 
and resultant increased vulnerability to protection risks, recognising the for-
mer increase and the latter decrease with age and maturity. The Convention 
therefore recognises the interdependence of human rights including the inter-
dependence of children’s participation and protection rights. Thus projected 
respect for children’s views is instrumental to ensuring children’s protection 
from all forms of violence: specifically identifying ‘which children’ are vulner-
ability to ‘what’ protection risks and developing efficacious responses to pre-
vent and ensure children’s recovery from violence.85 Therefore ensuring 
children’s interdependent rights, inter alia, children’s rights to information and 
education on a substantively equal basis is instrumental to securing children’s 
protection from harm.86 As opposed to narrower visions of protection predi-
cated on predetermined protection risks and related responses,87 the CRC 
opens a broader vision and process.88

The process of ensuring children’s rights is guided by the general  
principles – non-discrimination, best interests of the child, survival and develop-
ment and respect for the views of the child89 – and general measures of imple-
mentation of the CRC.90 Further this provides a framework for interpreting, 

84) See S. Field, Informing respect for children’s views within decision-making towards peace 
agreements (Ph.D. Thesis, 2012), chapter 2. See also Van Bueren (n. 24) esp. 39.
85) The CRC obliges State Parties to take positive measures to protect children from violence by 
the State (see articles 38 and 41) and in diverse settings from the home (see article 19) and 
school (see article 28) to the wider community (see articles 16, 17 32- 35 and 24 (3)) and innova-
tively adopts a broad definition of violence including all forms of physical or mental violence 
(see article 19).
86) Committee on the Rights of the Child, ‘Article 19: the right of the child to freedom from all 
forms of violence’ General Comment No. 13 2011 (17 February 2011) U.N. Doc. CRC/C/GC/13 [here-
inafter CRC Committee G.C. No. 13], para. 43. See, for example, also C. Willow, Children’s right to 
be heard and e"fective child protection: a guide for governments and children’s rights advocates on 
involving young people in ending all forms of violence (Bangkok: Save the Children Sweden, 
2010).
87) For example, removing children from predetermined risks, rights violations or harms, pro-
vision of protective services/support to specific children/groups of children predetermined to 
be at risk, or provision of predetermined medical and psychological support to children 
exposed to particular risks, rights violations and harms. See, for example, S. Bissell, J. Boyden, P. 
Cook and W. Myers, Rethinking child protection from a rights perspective: some observations for 
discussion (Victoria: International Institute for Child Rights and Development, 2007), 8, 10-13.
88) CRC Committee G.C. No. 13 (n. 86) paras. 10 and 52-55.
89) Committee on the Rights of the Child, Treaty-speci#$c guidelines regarding the form and con-
tent of periodic reports to be submitted by States parties under article 44, para. 1 (b), of the 
Convention on the Rights of the Child (23 November 2010) U.N. Doc. CRC/C/58/Rev.2, paras. 
23-27.
90) CRC, article 4.
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implementing and monitoring the legal protection established under interna-
tional humanitarian law. Hence, the rights in the Convention may be viewed91 
as clarifying the humanitarian principle of special respect and protection, 
bridging substance and standards deficits within humanitarian law relating to 
children.92 Thus, the Convention establishes a framework for decision-making 
relating to children; a means for negotiating conflicts about rights and secur-
ing rights, amid rights deficits and threats to peace.

The framework of decision-making has four indivisible components. First, 
the general principle of the CRC and positive obligation to ensure children’s 
right to life, survival and development requires a contextual determination of 
the protection risks with regard to children’s rights in the Convention. That is, 
relevant, reliable and valid information about the rights violations and  
connected harms that affect children.93 Second, the principle of non- 
discrimination requires the process and outcomes of data collection to iden-
tify which children are affected by what rights violations and connected 
harms.94 Third, the design and implementation of protection responses to 
address the identified rights violations and connected harms, for example, the 
development of prevention, reporting, recovery and monitoring responses 
and/or redesign of pre-existing responses.95 Fourth, respect for children’s 
views (as expressed in article 12 of the CRC) within the latter decision-making 
processes and outcomes: opening safe spaces for children freely to express 
their views about their protection, influence related decision-making and 
impact on the outcomes commensurate with their age and maturity.96

From the perspective of the general principle and procedural right of the 
best interests of the child, the latter mirrors the first component of the proce-
dural right: the process for determining the interests of the child within deci-
sion-making about protection. The second component of the procedural right 
requires that the interests of the child are ‘a primary consideration’97 within 
decision-making relating to children; shifting the burden of proof to those 

91) CRC, G.D. ‘Children in armed conflict’ (n .73) para. 63.
92) Regarding substance and standard of protection under international humanitarian law, see 
for example, Ang (n 58); and C. Hamilton and A. El-Haj ‘Armed conflict: the Protection of 
Children under International law’ (1997) International Journal of Children’s Rights 5: 1-46.
93) Committee on the Rights of the Child, ‘General measures of implementation of the 
Convention on the Rights of the Child (arts. 4, 42, 44, para. 6)’ General Comment No. 5 2003  
(27 November 2003) U.N. Doc. CRC/GC/2003/5, (hereinafter CRC, General Comment No. 5) 
paras. 48-50; and CRC Committee G.C. No. 13 (n. 81) para. 42.
94) CRC, article 2 and Ibid.
95) For more information, see CRC Committee G.C. No. 13 (n. 86) paras. 42-51.
96) CRC, article 12. See also ibid, para. 43; and Committee on the Rights of the Child, ‘The right 
of the child to be heard’ General Comment No. 12 2009 (20 July 2009) U.N. Doc. CRC/C/GC/12, 
paras. 125- 126. See further, Field, (n. 84) chapter 2.
97) Ibid, article 3 (1).
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‘seeking to achieve a non-child-centred result’.98 Thus, the CRC provides a 
framework for informed decision-making and also balancing the rights and 
interests of children with broader interests99 including the Council’s primary 
responsibility – the maintenance of peace and security. Within this frame-
work, the remainder of the section examines the following: whether or not the 
resolutions engage with the vision and process of protection as expressed in 
the Convention; and if not, whether or not there is justification for departing 
from the CRC in terms of the procedural right of the best interests of the child 
and the Council’s aforementioned discretion under the Charter.

Convention on the Rights of the Child

All the resolutions refer to the Convention on the Rights of the Child ( CRC) as 
a component of international law relating to children affected by conflict. The 
extract from the preamble of the fourth resolution below is instructive:

The Security Council: underlining the need for all concerned parties to comply with the 
provisions of the Charter of the United Nations and with international law, in particular 
those regarding children.100

Of the nine resolutions, the CRC is expressly referred to within the substantive 
provisions of the first three resolutions and the preambles of the seventh and 
eighth resolutions.101 (This is not inclusive of the Optional Protocol regarding 
children and armed conflict; since its adoption the latter has been referred to 
within all resolutions excepting the sixth and ninth.)102 Aside from the CRC as 
a whole, there are also references to specific substantive provisions,103 inter 

  98) P. Alston ‘The best interests principle: towards a reconciliation of culture and human 
rights’ P. Alston (ed.) The best interests of the child: reconciling culture and human rights 
(Oxford: Oxford University Press, 1994), 13. See also T. Hammarberg, ‘The best interests of the 
child – what it means and what it demands from adults’ Lecture by the Commissioner of Human 
Rights, Council of Europe 30 May 2008 (Strasbourg: Council of Europe, 2008), 9.
  99) Hammarberg, ibid, 6-9. Also see P. Alston ‘The legal framework of the Convention on the 
Rights of the Child’ Bulletin of human rights: the rights of the child 91/2 (New York: United 
Nations, 1992), 7.
100) U.N. Security Council Resolution 1460 (30 January 2003) U.N. Doc. S/Res/1460, preamble.
 101) See, for example, U.N. Security Council Resolution 1379 (20 August 2001) U.N. Doc.  
S/Res/1379, para. 8 (a); and U.N. Security Council Resolution 1882 (4 August 2009) U.N. Doc.  
S/Res/1882, preamble.
102) The first resolution was adopted before the Optional Protocol on 30 August 1999. See 
Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in 
armed con!lict, (25 May 2000) T.S. 2173, 222. See also U.N. Security Council Resolution 1261 (30 
August 1999) UN. Doc. S/Res/1261.
103) U.N. Security Council Resolution 1882 (4 August 2009) UN Doc. S/Res/1882, preamble.
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alia article 38 (3) relating to recruitment and use of children by armed groups/
forces.104 Still, these are minimal. More critically, absent, are references to the 
general principles of the CRC.

Amid this limited engagement, the framing of substantive provisions is 
often not systematically connected to the applicable international law. Further 
the framing raises particular questions about the applicability of rights-based 
approach. That is, the rhetoric of protection is more recurrent than the rheto-
ric of rights, as illustrated by the provisions below.

The Security Council: requests parties to armed conflict to include, where appropri-
ate  provisions for the protection of children […] in peace negotiations and peace  
agreements…. 105

The Security Council: reiterates its request to the Secretary General to ensure that, in all 
his reports on country specific situations, the protection of children is included as specific 
aspect of the report…. 106

The Security Council: welcomes the efforts of the Department of Peacekeeping Operations 
in mainstreaming child protection into peacekeeping missions….107

Of course, the framing is not conclusive: a rights based approach may be 
inferred from the broader references to the CRC and rights. The critical point 
is that the framing of these provisions creates ambiguity and uncertainty. To 
an extent, this has been addressed within later resolutions. The framing of the 
more recent provision relating to the protection of children within peace pro-
cesses below is instructive.

The Security Council: calls upon all parties concerned to ensure the protection, rights and 
well-being of children a"fected by con!lict are specifically integrated into all peace processes, 
peace agreements and post-conflict recovery and reconstruction.108

Overall therefore this snapshot of the resolutions is indeterminate of a rights 
based approach: the engagement with the CRC is limited, presenting  

104) U.N. Security Council Resolution 1998 (12 July 2011) UN Doc. S/RES/1998 (2011), preamble.
105) (Emphasis added.) U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc.  
S/Res/1314, para. 11. See also U.N. Security Resolution 1379 (20 August 2001) U.N. Doc. S/Res/1379, 
para. 8e.
106) (Emphasis added.) U.N. Security Council Resolution 1460 (30 January 2003) U.N. Doc.  
S/Res/1460, para.15. See also U.N. Security Council Resolution 1612 U.N. Doc. S/Res/1612 (26 July 
2005), paras. 18 and 19.
107) (Emphasis added.) U.N. Security Council Resolution 1882 (4 August 2009) U.N. Doc.  
S/Res/1882, para. 11. See also U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc.  
S/RES/1998 (2011), para. 14.
108) (Emphasis added.) U.N. Security Council Resolution 1460 (30 January 2003) U.N. Doc.  
S/Res/1460, para. 12. See also U.N. Security Council Resolution 1612 U.N. Doc. S/Res/1612 (26 July 
2005), para. 14
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questions about the vision and process of protection adopted by the Council. 
Thus a deeper analysis is required. The following sections de-construct the 
resolutions from the perspective of each of the general principles.

Non-discrimination

Foremost, there is no express reference to non-discrimination. That is, either 
as an intrinsic right or as rights multiplier: specifically for securing children’s 
protection from serious violations of international law. However, it may be 
viewed as implicit within general references to international human rights law, 
inter alia, provisions relating to conducing compliance with international law:

The Security Council: calls upon all parties concerned to comply with their obligations 
under international law, in particular […] the UN Convention on the Rights of the 
Child…109

Still, a deeper analysis of the substantive provisions of the resolutions indi-
cates that selected groups of children are prioritised. There are two broad indi-
cators of this: the groups of children expressly identified; and the serious 
violations of international human rights and humanitarian law relating to 
children prioritised. To an extent, these indicators may be used to map ‘which 
children’ are prioritised. However, this is complicated – and limited – by the 
framing of the provisions. There are multifarious framings of the right to life, 
for example. Sometimes this is due to the interface between international 
human rights and humanitarian law. Prima facie, prohibitions on attacks 
against schools and hospitals are a particular expression of the lex specialis: 
specifically the humanitarian principles of distinction (for example, between 
civilian and military objects).110 However, they may also be viewed as defining 
the concurrent human rights obligations to ensure the right to life, amid armed 
conflict. Other times it is due to the particular framing of the substantive pro-
visions: alternate references to ‘killing’ or ‘targeting of children’ may also be 
viewed as violations of the right to life, for example.111

Accepting these limitations, the results of a rudimentary count using 
these indicators are instructive. That is, either by counting the sub-groups of 
children expressly identified or rights violations prioritised, the results are 

109) U.N. Security Council Resolution 1261 (30 August 1999) U.N. Doc. S/Res/1261, para. 2.
110) See above, p. 12-13. There are extensive references to this rule of humanitarian law within 
the eighth resolution. See, U.N. Security Council Resolution 1998 (12 July 2011) UN Doc.  
S/RES/1998 (2011), preamble, paras. 1 and 3.
111) See respectively, U.N. Security Council Resolution 1539 (22 April 2004) UN Doc. S/Res/1539, 
para. 1 and U.N. Security Council Resolution 1261 (30 August 1999) UN Doc. S/Res/1261, para. 18.
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congruent. As regards the former, there are references to four specific sub-
groups: girl-children, internally displaced children, child refugees and children 
associated with armed groups/forces.112 Of these, references to the latter sub-
group of children far outweigh the others: whereas children associated with 
armed groups/forces are a recurrent theme of the resolutions, references to 
the other sub-groups are negligible.113 As regards rights violations too, there is 
an identifiable hierarchy: references to violations of international law relating 
to the use and recruitment of children trump other rights violations. Further 
this priority is reflected within the rights violations designated for monitoring 
and reporting. Thus, these responses (until recently) were aimed exclusively at 
conducing compliance with international law vis-à-vis the recruitment and 
use of children.114

However, there has been a significant evolution within the more recent res-
olutions. Foremost, six serious violations of international law have been priori-
tised. The first substantive provisions of the seventh and eighth resolutions 
(and second substantive provision of the ninth resolution) expressly refer to 
the following: killing and maiming; recruitment and use of children by parties 
to armed conflict; rape and other sexual violence; abductions; attacks against 
schools and hospitals; and denial of humanitarian access.115 Second, the penul-
timate resolution includes extensive reference to the humanitarian law princi-
ples of distinction between civilians and combatants and civilian and military 
objects: specifically the prohibition of attacks against schools and hospitals.116 
Third, the rights violations designated for reporting and monitoring have been 
extended. The seventh resolution extended this to violations of international 
law relating to – killing and maiming and rape and sexual violence.117 The 
eighth resolution extended this further to include recurrent attacks on schools 

112) See, inter alia, regarding girl-children, U.N. Security Resolution 1379 (20 August 2001) U.N. 
Doc. S/Res/1379, para. 8c. See regarding internally displaced children and child refugees respec-
tively, U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 6; 
Security Resolution 1379 (20 August 2001) U.N. Doc. S/Res/1379, para. 8 (b).
113) Comparatively, there are four references to girl-children, two to internally displaced chil-
dren and one to child refugees, ibid. (This is approximate, based on a rudimentary count due to 
the aforesaid limitations vis-à-vis the multifarious framing of the provisions.)
114) See, for example, U.N. Security Council Resolution 1612 U.N. Doc. S/Res/1612 (26 July 2005), 
para. 2.
115) U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), para. 1; UN 
Security Council Resolution 1882 (4 August 2009) U.N. Doc. S/Res/1882, para. 1; and U.N. Security 
Council Resolution 2068 (19 September 2012) UN Doc. S/Res/2068, para. 2. See also U.N. General 
Assembly/ Security Council ‘Children and armed conflict’ Report of the Secretary General U.N. 
Doc. A/59/695 –S/2005/72 (9 February 2005), para. 68.
116) U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), preamble, 
paras. 1,3, 6 and 11.
117) U.N. Security Council Resolution 1882 (4 August 2009) U.N. Doc. S/Res/1882, para. 5 (b).
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and hospitals and against protected persons in relation to schools and/or hos-
pitals as cited below.

The Security Council: calls upon those parties that have existing action plans and have 
since been listed for multiple violations to prepare and implement separate action plans, 
as appropriate, to halt the killing and maiming of children, recurrent attacks on schools 
and/or hospitals, recurrent attacks or threats of attacks against protected persons in relation 
to schools and/or hospitals, in violation of applicable international law, as well as rape and 
other sexual violence against children.118

Still, overall there remains a perceptible hierarchy of rights violations. Some 
commentators, for example, perceive the subject of the resolutions is the 
recruitment and use of children by armed forces/groups, albeit erroneously.119 
This presents two questions: first is the latter premised on a rights-based deter-
mination of protection risk; and second if not, is it justified in terms of the 
Council’s primary responsibility – the maintenance of peace and security. 
Prima facie, there is sparse evidence to suggest that the hierarchy of rights  
violations is premised on rights-based determination of protections risk. Of 
course, without exacting information about the decision-making processes of 
the Council the latter is inconclusive. Still, the resolutions are instructive. 
Foremost, the process of data collection is indeterminate: specifically what 
information the prioritisations and related responses are based upon. Indeed, 
the emphasis is on collecting ‘accurate, objective, reliable and verifiable’ infor-
mation on pre-selected violations of international law relating to children.120 
Thus projected the data collected is suggestive of a narrow vision of protec-
tion, premised on pre-determined protection risks and responses. Certainly 
the latter data provides empirical evidence that these violations of interna-
tional law affect children. However, missing are three interconnected pieces of 
information. First, the extent compared with other rights violations. Second, 
why children are vulnerable to the pre-selected violations of international law. 
Third, children’s views about the serious violations of international law affect-
ing them: specifically which rights violations children prioritise and why.

The second question is whether the Council’s primary responsibility justi-
fies departing from its obligations under the CRC. Prima facie, the recruitment 

118) U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), para. 6 (c).
119) The emphasis on the recruitment and use of children by armed forces/groups is evident 
from the fourth resolution onwards and peaks in the fifth resolution (14 references). See U.N. 
Security Council Resolution 1460 (30 January 2003) U.N. Doc. S/Res/1460, UN Security Council 
Resolution 1539 (22 April 2004) U.N. Doc. S/Res/1539. Yet, Cora True Frost, for example, states 
‘the fact that child soldiers are the subject of these resolutions, however, makes them more 
closely related to the traditional military interests of states’ (True Frost (n. 6) 169).
120) See, for example, U.N. Security Council Resolution 1998 (12 July 2011) UN Doc. S/RES/1998 
(2011), para. 17.
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and use of children in armed conflict is more closely connected to the  
maintenance of peace and security than other violations of international law 
relating to children. Still, data gleaned through a rights-based approach may 
uncover more pervasive violations of international law, for example, illegal 
detention. Perhaps, of more import, is the potential of a rights-based approach 
to uncover the ‘domino effect of rights violations’.121 That is, how rights viola-
tions increase vulnerability to other rights violations; a notable multiplier of 
rights violations is forced displacement, for example.122 Further, instrumental 
to gleaning the ‘domino effect of rights violations’ affecting children is respect 
for children’s views. Often, for example, children decide to join armed groups/
forces either to ensure their survival and development123 and/or to advance 
their political views.124 Overlooked therefore is critical information about how 
to prevent – and ensure children’s recovery – from serious violations of inter-
national law.

Hence de-contextualised prioritisations may create vulnerability in two 
ways – either by diverting resources away from the prevention of other serious 
violations of international law affecting children or by overlooking potential 
solutions for the prevention of the identified violation of international law.125 
Thus viewed there is no intrinsic dichotomy between the Council’s obligations 
under the CRC and the Charter.

121) Fionnuala Ní Aoláin’s described the domino effects of rights violations in, F. Ní Aoláin, 
‘Sexual Violence and the Holocaust – a re-evaluation of harms and rights in international law’ 
(2000) Yale Journal of Law and Feminism 12: 43-84 78.
122) See, for example, V. Sandford, ‘The moral imagination of survival: displacement and child 
soldiers in Guatemala and Columbia’ S. Mc Evoy-Levy ed.,Troublemakers or Peacemakers: youth 
and post accord peacebuilding (Notre Dame: University of Notre Dame, 2006), 49-80.
123) Erika Baines when introducing the term ‘complex perpetrators’ notes that this ‘concept 
aptly describes generations of youth who have grown up in settings of chronic crisis and pre-
sented with a set of choiceless decisions develop strategies to navigate complex violent ter-
rains.’ She calls this ‘tactical agency.’ See E. Baines, ‘Complex perpetrators: reflections on 
Dominic Ongwen’ (2009) Journal of Modern African Studies 47:2163-191, 164, 179. Roméo Dallaire 
considers ‘that there may be times and places in which conditions are such that children may 
choose to fight for reasons that should be respected and that may, on reflection, be considered 
to be in their own best interest given the range of choices open to them.’ See R. Dallaire, Children 
in con!lict: eradicating the child soldier doctrine (Boston: Carr Centre for Human Rights Policy, 
27 October 2005), 45.
124) Sometimes, children’s decision is based on their belief in the rationale for resorting to vio-
lence. See for example, Mat Utas ‘Fluid research fields: studying excombatant youth in the 
aftermath of the Liberian civil war’ Jo Boyden and Joanna de Berry, (eds), Children and youth on 
the front line: ethnography, armed con!lict and displacement (Oxford: Bergahn Books, 2004), 214.
125) Roméo Daillaire notes that ‘the key to determining the most promising intervention strat-
egy may well be the identification of the major causes of recruitment’. Dallaire (n. 123) esp. 286, 
24, 26 and 45.
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Life, Survival and Development

Like non-discrimination, there is no express reference to the fundamental 
right and general principle of the CRC – life, survival and development. Of 
course, the resolutions may be viewed as generally aimed at conducing com-
pliance with children’s rights to life and integrity to person, amid threats to 
peace. Thus the question is to what extent do the resolutions engage with chil-
dren’s broader survival and development rights, specifically as they relate to 
the Council’s primary responsibility. Overall the references to, inter alia, chil-
dren’s rights to an adequate standard of living, health care and education may 
be viewed as minimal. Of these, most recurrent are references to education.126 
However, these generally relate to the prohibition on the recruitment and use 
of children by armed forces/groups: that is, they are contained within provi-
sions relating to the prevention of this violation of international law or the 
recovery and reintegration of children formerly associated with armed forces/
groups.127 More exceptional, until recently, are general provisions like the one 
below:

The Security Council: reiterates the importance of ensuring that children continue to have 
access to basic services during conflict and post conflict periods including, inter alia, edu-
cation and healthcare.128

Further, the compliance pull and normative power is limited by the framing of 
the provisions: the framing is multifarious – often unconnected to applicable 
international law and indeterminate. The provision below therefore is excep-
tional; yet indicative. Certainly, the reference to ‘timely, sustained and ade-
quate’ resource mobilisation is critical and important. However, the language 
‘welfare’ is indeterminate: the precise provisions of international law applica-
ble are to be inferred, arguably encompassing a whole bundle of rights.

The Security Council: also stresses the importance of timely, sustained and adequate 
resources and funding for effective welfare programmes for all children affected by armed 
conflict.129

126) A rudimentary count of the resolutions is instructive: there are three references to health-
care including one reference to access to medical services, two to welfare and eleven to educa-
tion. See, for example, regarding healthcare, U.N. Security Council Resolution 1261 (30 August 
1999) U.N. Doc. S/Res/1261 para. 17 (a). See regarding welfare, U.N. Security Council Resolution 
1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 14. See regarding education, U.N. Security 
Council Resolution 1261 (30 August 1999) U.N. Doc. S/Res/1261 para. 17 (a).
127) See regarding prevention, U.N. Security Council Resolution 1539 (22 April 2004) U.N. Doc. 
S/Res/1539, para 9. See regarding recovery and reintegration, U.N. Security Council Resolution 
1460 (30 January 2003) U.N. Doc. S/Res/1460, para. 13.
128) U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 14.
129) See respectively and U.N.Security Council Resolution 1882 (4 August 2009) U.N. Doc.  
S/Res/1882, para. 14.
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Amid the imperative for the resolutions, perhaps most anomalous is the lim-
ited engagement with related humanitarian law: specifically the customary 
law principles of children’s entitlement to special respect and protection and 
associated rules, inter alia, the principles of humanitarian access and distinc-
tion between civilian and military objects.130 However, there has been a signifi-
cant evolution within recent resolutions. First, the designation of attacks 
against schools and hospitals and the denial of humanitarian access as  
two of the six serious violations of international law prioritised. Second, the 
designation of the former as subject to the evolving monitoring and reporting 
responses aimed at conducing compliance with selected violations of interna-
tional law. 131 Third, the express reference to children’s education rights within 
the preamble of the eighth resolution, as cited below:

Noting that article 28 of the CRC recognises the right of the child to education and sets 
forth obligations for State parties to the Convention with a view to progressively achieving 
this right on the basis of equal opportunity.132

The question is whether or not this limited engagement with children’s  
survival and development is justified in terms of the Council’s primary respon-
sibility. Of course, the Council’s primary responsibility is to secure the mainte-
nance of peace and security and not ensure children’s rights to survival and 
development. Still, this overlooks how violations of children’s survival and 
development rights increase children’s vulnerability to the prioritised serious 
violations of international law. Children often cite survival and development 
rights as contributing to their decisions to leave their families and/or join 
armed forces/groups, for example.133 Moreover, prioritising the survival and 

130) See references to humanitarian access within substantive provisions, U.N. Security Council 
Resolution 1261 (30 August 1999) U.N. Doc. S/Res/1261, paras. 11 and 12; and U.N. Security Council 
Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 7. The fourth and fifth refer to 
humanitarian access in the preambles. See for example, U.N. Security Council Resolution 1539 
(22 April 2004) U.N. Doc. S/Res/1539.
131) See, for example, U.N. Security Council Resolution 1539 (22 April 2004) U.N. Doc. S/Res/1539, 
para. 1.
132) U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), preamble.
133) Jo Boyden describes children’s participation in armed forces/groups as ‘an extremely prac-
tical survival mechanism’ as the armies they join provide them with ‘food, shelter, companion-
ship, clothing, security, with some protection from actual combat for the youngest recruits’ Jo 
Boyden, ‘Children’s experience of conflict related emergencies: some implications for relief 
policy and practice’ (1994) Disasters 18 3: 254-267, 263. Also, Claudia Seymour notes that the 
decision of many children who voluntarily joined armed groups in North Kivu (Democratic 
Republic of Congo) was based on the ‘inability to pay school fees.’ See C. Seymour, Children 
choosing combat? Failures of children’s DDR in a context of chronic con!lict (Oxford: Refugee 
Studies Centre, 8 September 2009), 5. See also J. Newman, Protection through participation: 
young people a"fected by forced migration and political crisis (Oxford: Refugee Studies Centre, 
March 2004), 24.
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development rights of specific sub-groups (for example, children formerly 
associated with armed forces/groups) may create protection risks for broader 
groups of children.134 Thus greater engagement with children’s survival and 
development rights may more efficaciously secure children’s protection from 
serious violations of international human rights and humanitarian law.

Children’s Right to be Heard

Like the other general principles, there is no express reference to children’s 
right to be heard. However, there are a number of implied references. Still, the 
number is minimal and their application limited. That is, these select refer-
ences are connected to selected substantive provisions, inter alia, respect for 
children’s views within decision-making towards peace agreements.

The Security Council: requests parties to armed conflict to include, where appropriate, 
provisions for the protection of children, including the disarmament, demobilization and 
reintegration of child combatants, in peace negotiations and in peace agreements and the 
involvement of children, where possible, in these processes.135

Of particular note is the absence of either express or implied references to 
respect for children’s views within the provisions vis-à-vis the evolving frame-
work of monitoring and reporting responses directed at conducing compli-
ance with international law.136 Similarly, within provisions relating to criminal 
accountability, children are absent as rights holders.137 Generally there is no 
reference to the rights of child witnesses or the rights of child perpetrators. 
More specifically vis-à-vis transitional justice there is no reference to opening 
space for children to be heard within decision-making about transitional jus-
tice, specifically about what justice means for them in terms of definition, 
method, and process.138

134) For example, Tim Allen describes how some parents wished their children had been 
abducted so they could avail of the recovery and reintegration responses. T. Allen, Trial Justice: 
the International Criminal Court and the Lord’s Resistance Army (London: Zed Books, 2006) 168, 
113.
135) U.N. Security Council Resolution 1314 (11 August 2000) U.N. Doc. S/Res/1314, para. 11.
136) Perinaz Mendez notes that Resolution 1612 endorsing the monitoring and reporting system 
refers to rights four times and protection twenty six times. See P. Mendez, ‘Moving from words 
to action in the modern ‘era of application’: a new approach to realising children’s rights in 
armed conflict’ 15 International Journal of Children’s Rights 219-249, 245 (2007).
137) U.N. Security Council Resolution 1882 (4 August 2009) S/Res/1882, para. 16, and U.N. 
Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), para. 11.
138) Field, S. ‘Securing justice for children: transitional justice decision-making with children’ 
(2011) SSRN Working Paper [Accessible: http://ssrn.com/abstract=2026855].
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Further, the framing of the implied references is indeterminate and uncon-
nected to the applicable international law: the above provision refers to ‘the 
involvement of children, where possible’ within peace processes; another calls 
upon all parties to armed conflict ‘to consider, when possible, the views of chil-
dren in those processes’.139 Moreover, within later resolutions, even such refer-
ences are missing. Instead the resolutions refer to the empowerment of 
children, as illustrated below.

The Security Council: calls upon member states, United Nations entities, including the 
Peacebuilding Commission and other parties concerned to ensure that the protection, 
rights, well-being and empowerment of children affected by armed conflict are integrated 
into all peace processes….140

Like inclusion and involvement, empowerment is indeterminate: the precise 
parameters are to be imagined. Of particular concern therefore is the discre-
tion inherent within ‘where possible’ and ‘when possible’. Comparatively, the 
right as framed within article 12 of the CRC has exacting determinacy. The right 
has three constituent elements: the rights of each child (i) freely to express his/
her views about matters affecting them; (ii) to influence the decision-making 
process; and (iii) to impact on the outcomes commensurate with their age and 
maturity.141 Similarly, the right as framed in the Convention has particular 
strength: the obligation is to assure the right; there is no leeway for discre-
tion.142 The strength and determinacy of the right may be viewed as evidence 
of its intrinsic import as the definitive respecter of dignity; and instrumental 
import for securing children’s other rights including protection rights. Thus 
the absence of engagement with the legal obligation to assure respect for chil-
dren’s views – as expressed within the CRC – is suggestive of a narrower vision 
of protection.

The question is whether this is justified on the basis of the Council’s primary 
responsibility. The challenge is respect for children’s views is instrumental to 
more effective protection-outcomes: that is preventing and ensuring children’s 

139) U.N. Security Resolution 1379 (20 August 2001) U.N. Doc. S/Res/1379, para. 8 (e).
140) Empowerment is additional to the ‘protection, rights and wellbeing’ as expressed in prior 
resolutions. See U.N. Security Council Resolution 1882 (4 August 2009) S/Res/1882, para. 15, and 
U.N. Security Council Resolution 1998 (12 July 2011) U.N. Doc. S/RES/1998 (2011), para. 19.
141) Committee on the Rights of the child, ‘The right of the child to be heard’ (2009) General 
Comment No. 12, article 12, UN Doc. CRC/C/GC/12, para. 19. See further regarding the legal obli-
gation to assure respect for children’s views within decision-making towards peace agreements, 
Field, (n. 84), chapters 2 and 7.
142) Field, ibid, chapter 2. See also M. Lücker-Babel, ‘The right of the child to express views and 
be heard: An attempt to interpret Article 12 of the CRC’ (1995) The International Journal of 
Children’s Rights 3: 391-404; and L. Lundy, ‘Voice is not enough: conceptualizing Article 12 of the 
UNCRC’ (December 2007) British Educational Research Journal 33: 6 927-942.
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recovery from serious violations of international law.143 Amid threats to peace, 
opening safe spaces for children to be heard presents challenges: greater pro-
tection risks may require increased human and financial resources to ensure 
children’s broader rights are respected. Still, without engaging with children’s 
views about their lives, protection decision-making outcomes may not be effi-
cacious and may even create vulnerability, for example, by prioritising rights 
violations that do not affect children and/or developing protection responses 
that do not engage with children’s broader rights and lived lives.144 Thus assur-
ing respect for children’s views within decision-making affecting them is 
intrinsic and instrumental to the Council’s primary responsibility: the ques-
tion is how, not if.

Best Interests of the Child

Like the other general principles there is no express reference to the twin com-
ponents of the procedural right of the best interests of the child. Still, the reso-
lutions are aimed at conducing compliance with international law relating to 
children: specifically serious violations of international human rights and 
humanitarian law. Prima facie, the latter is in children’s best interests. That is, 
re-affirming applicable international law, crystallising pre-existing obligations 
and developing additional obligations to conduce compliance with related 
international law is arguably an imperative for securing children’s protection 
from serious violations of international law. However, the review of the resolu-
tions is indeterminate of a rights-based approach. Of course, the resolutions 
provide information about the outcomes of Council decision-making and not 
the process. Still the outcomes are instructive, arguably creating a rebuttable 

143) The Committee on the Rights of the Child states: ‘This step is mandatory.’ The Committee 
further states: ‘the best interests of the child established in consultation with the child’ whilst 
not the only consideration, is a consideration of ‘crucial importance as are the views of the 
child.’ Committee on the Rights of the Child, General Comment No. 12 2009 (20 July 2009),  
(n. 96) 185, paras. 70 and 71. P. Alston ‘The legal framework of the Convention on the Rights of the  
Child’ Bulletin of human rights: the rights of the child 91/2 (New York: United Nations, 1992) 6.
144) Often, protection responses developed by adults without consulting children ‘do not 
reflect children’s own concerns and ideas of the threats they face’. See Bissell et al (n. 87) 8. 
Sharon Bessell notes: ‘when individual children express their views, they are more likely to be 
protected from harm.’ See S. Bessell, ‘Children’s participation in decision-making in the 
Philippines: understanding the attitudes of policy-makers and service providers’ 16 Childhood 
299-316 (2009). Natasha Blanchet-Cohen notes: ‘in the area of trafficking, for instance, there is 
increasing recognition that children are actively part of the decision-making processes, and 
that ignoring their involvement would be detrimental.’ See N. Blanchet-Cohen, Children, agency 
and violence: In and beyond the United Nations Study on Violence against children (Florence: 
UNICEF Innocenti, 2009), 7.
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presumption of partial/non compliance with the Council’s obligations under 
the CRC.

As evident from the prior analyses, there is minimal evidence to suggest the 
prioritisation of selected violations of international law is premised on a 
rights-based determination of protection risk. That is, data collection pro-
cesses and analysis that engage with the following: first, the domino effect of 
rights violations; second, ‘which’ children are vulnerable to ‘what’ rights viola-
tions; and third, respect for children’s views within these processes. Thus pro-
jected there is minimal regard for the first component of the procedural right 
of the best interests of the child: the determination of the best interests of the 
child.145 However, the latter is indicative that the Council’s connected deci-
sion-making processes are also probably not guided by a rights-based approach, 
most particularly decision-making regarding the responses developed to con-
duced compliance with the applicable international law.

Aside from the latter, the framing of the resolutions (and provisions  
thereof) reflects minimal engagement with the rights as expressed within the 
Convention. Overlooked is the substantive vision of children’s enjoyment of 
their rights within the Convention: specifically the interdependence of chil-
dren’s broader rights to their protection from serious violations of interna-
tional law. That is, in particular, identifying and accommodating difference 
and disadvantage between children affected by conflict, and assuring respect 
for the definitive respecter of dignity and rights multiplier – respect for chil-
dren’s views. The latter is manifest in three ways: foremost, the ad hoc and 
limited engagement with rights generally and the CRC specifically; second, the 
absence of express references to the general principles, as a whole or sepa-
rately; and third, the framing of the implied references, often like those relat-
ing to respect for children’s views they are unconnected to applicable 
international law and indeterminate.

Hence, deconstructed from the perspective of the general principles the 
substance and framing of the resolutions raise general and particular ques-
tions about the Council’s compliance with its obligations under the CRC. The 
question that follows is whether the approach adopted by the Council is justi-
fied in terms of its primary responsibility. As posited by the Council, serious 
violations of international law relating to children ‘may constitute a threat to 
peace’.146 Thus positioned central to maintaining peace and security is pre-
venting serious violations of international law relating to children. However, a 
rights-based approach provides a framework for informed decision-making 
relating to children: specifically, identifying the serious violations of interna-
tional law affecting them and designing and developing related prevention 

145) See above, p. 17-20.
146) See above, p. 2-4.
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and recovery responses. A rights-based approach therefore provides a means 
for (i) ensuring children’s enjoyment of their rights; (ii) preventing serious vio-
lations of international law; and (iii) maintaining international peace and 
security, amid threats to peace.

As noted, narrower approaches may increase children’s vulnerability to seri-
ous violations of international law through, inter alia, acting as a smokescreen 
for the causes of serious violations of international law, diverting human and 
financial resources away from broader groups of children and overlooking 
potential prevention, monitoring and reporting responses.147 Further, such 
approaches increase the risk of the appropriation of rights violations for politi-
cal means. Sometimes this is a considered response, for example, the dissemi-
nation of rights violations against children to erode the legitimacy of the 
opposing armed groups/forces.148 Other times this may be less considered and 
more reactive. The timing of the prioritisation of the recruitment and use of 
children by armed forces/groups within the resolutions is indicative: it coin-
cided with broader ‘reactive’ responses to 9/11 also side-lining international 
human rights law, for example.149

Aside from the substance, the framing of the resolutions may have negative 
consequences for children’s de jure and de facto enjoyment of rights – present 
and future. Of particular concern is the uncertainty created as regards the 
interpretation and implementation of the resolutions. That is, the indetermi-
nate framing of the resolutions means there is no certainty the resolutions will 
be interpreted or implemented with regard to the CRC. However, more criti-
cally the framing may influence the development of international law relating 

147) Angela Veale and Aki Stavrou note with respect to the armed conflict in Uganda ‘the focus 
on “children” as a symbol of this conflict serves to act as a smokescreen which deflects pressure 
from addressing the underlying political and economic roots of the conflict…’ A.Veale and  
A. Stavrou A. Veale and A. Stavrou, Violence, reconciliation and identity: the reintegration of the 
Lord’s Resistance Army Child Abductees in Northern Uganda (South Africa: Institute for Security 
Studies: Monograph No. 92, 2003), 52. Susan Bissell argues ‘in the absence of empirical and 
theoretical grounding protective measures may incline toward the imposition of moralism’ 
(Bissell et al (n. 87) 14).Carolyn Nordstrom states that ‘untested assumptions about the sources 
of violence and peace…most affect the societies’ powerless’ including children. See  
C. Nordstrom, ‘The jagged edge of peace: the creation of culture and war orphans in Angola’  
S. Mc Evoy-Levy (ed.) Troublemakers or Peacemakers: youth and post accord peacebuilding 
(Notre Dame: University of Notre Dame, 2006), 100.
148) See, for example, J. Hart, ‘The politics of child soldiers’ (2006-2007) Brown Journal of World 
A"fairs 13: 217-224, 220, 221.; and C. Dolan, Which children count? The politics of children’s rights 
in northern Uganda (Gulu: ACORD, 2002).
149) See regarding timing (n. 102)  and (n. 119). See regarding the sidelining of international 
human rights law. L. Lazarus and B. Goold, ‘Introduction, Security and human rights: the search 
for a language of reconciliation’ B. Goold and L. Lazarus (eds), Security and human rights 
(Oxford: Hart publishing, 2007), 1-23. (The prioritisation was reinforced by a narrower change 
in the legal landscape with the entry into force of the Optional Protocol and consequent 
increased advocacy activity Optional Protocol entered into force on 12 February 2002.) 
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to children. As a consequence of the accepted de facto normative power of the 
resolutions, the vision projected may become entrenched within international 
law. That is, selected provisions may be cited as material evidence of general 
practice and therefore contribute towards customary international law. Others 
may be cited as evidence of subsequent practice and therefore contribute 
towards the interpretation of the CRC.150 Thus projected the resolutions have 
legal effects for children’s present and future enjoyment of their rights includ-
ing their rights to protection from all forms of violence.

The resolutions therefore reflect limited engagement with the procedural 
right of the best interests of the child or the other connected general principles 
of the CRC. Indeed, the substance and framing of the resolutions suggest that 
the determination of the best interests of the child is premised on pre-deter-
mined conceptions of the serious violations affecting children and how to pre-
vent them. However, there is no apparent peace/security justification for 
departing from the vision of protection as expressed in the CRC.

Conclusion

From the perspective of the Council’s primary responsibility the minimal 
engagement with the CRC is paradoxical in three senses. First, the broad objec-
tive of the resolutions is compliance with international law relating to children 
affected by armed conflict. Second, the resolutions have a normative base 
within international human rights law. The recognition that serious violations 
of international human rights law constitute threats to peace was the premise 
for the development of the thematic resolutions of the Council on the protec-
tion of civilians generally151 and women and children specifically.152

… The Council […] recognizes that massive and systematic breaches of human rights law 
and international humanitarian law constitute threats to international peace and security 
and therefore demand its attention and action.153

Further, the decision of the Council to seize itself of the matter of children and 
armed conflict may be traced directly to recommendations of the Committee 
on the Rights of the Child. As noted, the latter provided the momentum 

150) See above section on ‘legal effects of the resolutions’, p. 7-10.
151) See first resolution: U.N. Security Council Resolution (17 September 1999) U.N. Doc. S/
Res/1265.
152) See first resolution: U.N. Security Council Resolution (31 October 2000) U.N. Doc. S/
Res/1325.
153) U.N. Security Council, Report of the Secretary General to the Security Council on the Protection 
of Civilians in Armed Con!lict (8 September 1999) U.N. Doc. S/1999/957, para. 30.
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towards multiple decisions relating to children and armed conflict, inter alia, 
the appointment a Special Representative.154 Third, the preceding review of 
the resolutions illustrates that the rights in the CRC provide a framework for 
informed decision-making about preventing and removing threats to peace, 
arising from serious violations of international human rights and humanitar-
ian law relating to children. Thus positioned there is no apparent conflict 
between the Council’s legal obligations under the CRC and its legal obligation 
under the Charter: the former provides a process for identifying the rights vio-
lations contributing to the threat to peace and the development of related pre-
vention responses.

The question remains, if the CRC is not influencing the decision-making of 
the Council – who or what is? Framing the Council’s decision-making are argu-
ably two broad influences: social conceptions of children and bio-medical 
theories of children’s responses to adversity.155 These both emphasise chil-
dren’s abstract vulnerability. The latter posits there is a mechanistic relation-
ship between exposure to specific harms and psychological effects.156 The 
former negates to engage with the interdependence of children’s rights to  
protection and participation.157 As a consequence, recognition of children’s 
evolving capacities and related rights may be subsumed by these abstract con-
ceptions. Hence, the focus on ‘spectacular’ rights violations and the separation 
of these rights from children’s broader rights in the Convention.158 Relatively, 
the CRC provides a framework for negotiating the chaotic fusion of social con-
ditioning, emotion and powerful political interests that weave through politi-
cal decision-making processes vis-à-vis children – whether at Council or 
implementation level. Thus the challenge is deconstructing these influences 

154) See n. 80. As a consequence, activity on children and armed conflict preceded activity on 
the protection of civilians and also women, peace and security. For example, the first 
Presidential Statement on children and armed conflict was cited (eight months after its adop-
tion) in the first Presidential Statement on the protection of civilians. U.N. Security Council, 
Statement by President on ‘Children and Armed Conflict’ (19 June 1998) U.N. Doc. S/
PRST/1998/18; U.N. Security Council, Statement by President on ‘Protection of Civilians’  
(12 February 1999) U.N. Doc. S/PRST/1999/6.
155) See, for example, T. Betancourt and K. Tanveer Khan, ‘The mental health of children 
affected by armed conflict: protective processes and pathways to resilience’ (June 2008) 
International Review of Psychiatry 20: 3: 317-328.
156) Such an emphasis neglects to embrace the multiplicity of protective factors both individ-
ual (sense of agency and emotional intelligence) and environmental (attachment relationships 
and support networks) that mediate or moderate risks in different contexts, ibid, 319 and 321.
157) See, Committee on the Rights of the Child (n. 86) para.56. See also Bissell et al (n. 87) 15.
158) Jo Boyden notes ‘the tendency of relief programmes to focus on “spectacular” groups of 
children (orphans, child combatants and refugees) at the expense of larger child populations 
indirectly affected by conflict’ resulting in an ‘inappropriate “apocalypse model” of conflict 
which sees relief interventions only as repair.’ J. Boyden (n. 133) and J. Boyden, ‘Children under 
fire: challenging assumptions about children’s resilience’ (Spring 2003) Children, Youth and 
Environment 13 1: 1-36, 2.
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and re-focusing on the intrinsic and instrumental import of children’s interde-
pendent rights,159 specifically for securing their protection from serious viola-
tions of international law affecting them.

Another critical challenge is the absence of a monitoring response. The 
Council may be bound by the CRC. However, from a monitoring and enforce-
ment perspective the Council is unbound. There are no legal responses for 
reviewing the Council’s recommendations and decisions: specifically for deter-
mining the legal status of the resolutions, whether or not they comply with 
international law, and if not whether the departure is justified.160 Still, the 
responses for implementing the provisions of the resolutions may be subject 
to review for compliance with the CRC at regional or national level. Recently, 
the European Court of Justice held regulations of the European Union imple-
menting Council resolutions could be reviewed for compliance with funda-
mental rights, for example.161

Nonetheless, the absence of a review mechanism means there is no stand-
ard setting. Hence the question of how to ensure respect for the general princi-
ples of the CRC within Council decision-making relating to children and 
resultant outcomes remains unanswered. The prior review is instructive: the 
indivisible components of the best interests of the child provide a framework 
for decision-making and also expression of the resultant outcomes to ensure 
resolutions are interpreted and implemented with regard to the CRC.162 
However, further research is required on how to fuse these indivisible compo-
nents with the broader mechanics and politics of Council decision-making. 
Still, the aforementioned broadening of recent resolutions presents some hope  
of a sea change towards the rights-based approach entrenched within the CRC.

159) See, Field (n. 84) chapter 7.
160) Reisman notes ‘legal language carries virtually in ossibus the idea of legal restraint’ yet the 
Council ‘in the performance of ’ the maintenance of peace and security is free from ‘all legal 
restraints’ (Reisman (n. 48) 92) See also J. Alavrez, ‘Judging the security council’ (1996) American 
Journal of International Law 90: 1-39 5; J. Alvarez, ‘Hegemonic International Law Revisited’ 
(2003) American Journal of International Law 97: 873-888, 887; and S. Talmon, ‘The Security 
Council as world legislature’ (2005) American Journal of International Law 99: 175-193, 178
161) Upon considering a challenge to the regulations implementing these resolutions, the Court 
held that a ‘review of Chapter VII resolution’ was not within its jurisdiction, but held that 
‘measures implementing such resolutions … may be reviewed for compliance with EU funda-
mental rights’ (see de Londras, (n. 81) 139, 407). On this basis, the Court found an unjustifiable 
breach of fundamental rights see Yassin Abdullah Kadi and Al Barakaat International Foundation 
v Council of the European Union and Commission of the European Communities, C-402/05 P and 
C-415/05 P Judgment of the European Court of Justice (Grand Chamber) European Court 
Reports: I-06351 2008 (3 September 2008) paras. 370, 371; de Londras and Kingston, (n. 81) 139, 
363; and J. Fitzpatrick, ‘Speaking law to power: the war against terrorism and human rights’  
14 European Journal of International Law 241-264, 264 (2003) 163, 264.
162) See (p. 17-20).
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